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RECENT CASES

that society simply does not place an imprecation on marriage without
parental consent; nor can it be said such marriages place an exceptional
curse on society. This was undoubtedly within the court's thought in
reaching this decision. It might be further noted that the courts have
usually interpreted the consent-to-marry statute as merely directory
at least in the absence of an express provision in the text that the marriage shall be void if parental consent is lacking.' In view of these decisions it is not at all alarming that this court chose to dispense with
parental consent to marry when required to achieve a more prevalent
interest.
In applying the seduction laws the courts have been somewhat
more rigid.' 7 It is indeed fortunate that this court labeled the policy of
the seduction statute as being one of "specific" policy in favor of marriage, for the courts have long recognized that marriage is the ultimate
desire of the seduction statutes.' 8 As stated in an early Kentucky decision:
The marriage of the parties is the purpose, intent, hope, and spirit of
the statute. Within its keeping, the past misery and shame may be
forgotten, the future happiness of both secured....

... [T]he statute [is] so construed although the seducer be forced
almost to the very doors of the penitentiary before offering to fufill

his promise of marriage. (Italics supplied.)19

It has been said that the law on seduction is not primarily criminal
in nature, but aims primarily to force the defendant to fulfill his
promise to marry the seduced girl. 20 Whatever the nature of the
statute, it is submitted that the court in this case interpreted the law
in the light of fundamental justice and sound social policy. In so doing, the court unequivocally established the rule that a nonage defendant need not have the consent of his parents in order to marry the
seduced girl and receive exoneration for the crime of seduction.
Jonv D. MnzLR

TonTs-LIBEL-FAIn COi
rENT
BY A NEWSPAPER WHEN A PERSON IS AcCUSED OF CiufE-Plaintiffs brought an action against defendant newspaper publishers on a claim for libel arising out of a story which defendants printed concerning the arrest of the plaintiffs on a charge of
stealing a cow. The newspaper article was printed in the following
form:
'16 Haderaski v. Haderaski, 415 II. 118, 112 N.E. 2d 714 (1953); Williams v.
White, supra note 16.
17 Supra note 5.
18 Commonwealth v. Wright, 16 Ky. L.R. 251, 252, 27 S.W. 815, 816 (1894).
19 Ibid.
20 Note, 31 Ky. L.J. 189 (1943).
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Rustlers Get Cow.
Stork Calls on Cow,
Court Problem Looms
Some cow rustlers near Mt. Victory got more than they bargained for
this week when Mr. Stork arrived the day following their theft of a
Jersey in Laurel County ...

The account further related that the defendants had been charged
with grand larceny and placed in jail. Subsequently the defendants
were tried on this charge and acquitted, and the newspaper published
the fact of the acquittal. Plaintiffs sued the defendants for libel, and
the trial court directed a verdict for defendants holding that the
publications complained of were privileged under Kentucky Revised
Statutes' 411.060, since it was not proved that they were published
maliciously. The plaintiffs appealed. Held: Affirmed. The commentary was in fact fair and impartial, and did not exceed the qualified
privilege granted by statute. The item and the headline must be
read together in determining the effect of the article, and the use of
the term "rustlers" seems to be sufficiently explained. Helton v. Joplin,
271 S.W. 2d 877 (Ky. 1955).
The Court, in stating that the item and headline must be read
together in determining the effect of the article, was following the
view of a majority of jurisdictions. 2 But even though an article is
privileged as a publication of judicial proceedings, the headlines may
be libelous unless they are a fair index of the substance of the matter
to which they refer.3 No strained or unnatural meaning, but rather the
most natural and obvious interpretation must be given to the article in
the sense that clearly belongs to the words used. 4 In reading the headlines alone, the most obvious interpretation to be accorded the phraseology is that the defendants were rustlers. However, they had merely
V, . The publication of a fair and impartial report or the whole or a
synopsis of any indictment, warrant, affidavit, pleading or other document in any
criminal or civil action in any court of competent jurisdiction shall be privileged,
unless it is proved that it was published maliciously, or that the defendant after
request by the plaintiff has failed to publish a reasonable explanation or contradiction thereof, giving the explanation or contradiction the same prominence and
space as the original publication, or that the publisher has refused after request
by the plaintiff to publish the subsequent determination of the proceeding ...
"
Defendant did publish notice of the plaintiffs' acquittal three times, so the question
as to the fairness and impartiality of the original report was the issue for the
determination of the court, since there was no proof of any malice in connection
with the publication.
2
Engineering Co. v. Nashville Banner Pub. Co., 13 F. 2d 186 (M. D.
Tenn. 1925); Jerald v. Houston, 124 Kan. 657, 261 Pac. 851 (1927); Fitch v.
Daily News Pub. Co., 116 Neb. 474, 217 N.W. 947 (1928); 33 Am. Jurn. 101
(1941).
3 Campbell v. New York Evening Post, 245 N.Y. 320, 157 N.E. 153 (1926).
4 Wiley v. Oklahoma Press Pub. Co., 106 Okla. 52, 233 P. 224 (1924).
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been charged with the crime, and in fact, they were later acquitted.
In the opinion of the writer, these unsupported headlines may well
be libelous in themselves. If the headlines are so conspicuous as to
attract the attention of persons who glance casually over the newspaper without reading the contents, they may inflict serious injury to
the reputation of the person who is involved. The headlines may cast
a more serious imputation than all the words following them. 5 In the
case of CommercialPublishing Co. v. Smith,6 the accused was arrested
when it appeared that he was wanted for murder in another state.
The newspaper published an account of the arrest, stating that the
accused was wanted for the crime and that he had denied his guilt.
However, this account was published under the headlines, "Murderer
Arrested." In a subsequent action for libel, the court held that it was
a question for the jury as to the innuendo to be derived from the headline, and whether the headline was libelous, even though the facts in
the article itself could be proven as true. The court said:
The publication of the fact that one has been arrested and upon what
accusation, is not actionable, if true. But a newspaper has no greater
justification for the publication of defamatory matter than pertains to
any private person. The defense against an action for writing or saying of one that he has been arrested upon a particular charge is that
the fact is true. But if to this fact there is added, by way of comment,
words which amount to an accusation that the charge is true, or comment which assumes the guilt of the person arrested, by headlines or
otherwise, the mere fact that the person was arrested
on the charge
1
stated is no justification for words imputing guilt.

A newspaper is privileged to report the actual facts in respect to
crime, such as arrest and charges made against the accused. But when

the publication charges, insinuates, or assumes guilt, the privilege is
exceeded and liability will result unless the truth of the charges can
be proved.8
In addition to the possible defamatory effect of the word "rustlers",
in the headline, there is a reiteration of the term in the body of the
story itself. The question then arises as to the construction of the
entire article. In order to come within the privilege provided by the
statute, the account must be fair and impartial in its report of the
proceedings. A good concept of the word fair, as it is applied in this
type of case, was set forth in the opinion of Jones v. Pulitzer Publishing
Co.,9 where the court said:
5 Norfolk Post Corp. v. Wright, 140 Va. 735, 125 S.E. 656 (1924).
0 149 Fed. 704 (6th Cir. 1907).

7Id. at 706.

8 Cook v. East Shore Newspapers, 327 Ill. App. 559, 64 N.E. 2d 751 (1946);
Warren v. Pulitzer Pub. Co. 336 Mo. 184, 78 S.W. 2d 404 (1934).
9240 Mo. 200, 144 S.W. 441 (1912).
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The word 'fair' has a well-recognized meaning, when thus used
to express the character of the report as an abridgement of the full
judicial proceedings. It is used to characterize the report in the sense
that it must be just and impartial as to the party complaining. The
report may be inaccurate, and yet not be unfair, . . . and in such
cases the defense of privilege would not be forfeited.... But the law
does not admit of degrees in the quality of the fairness of the report.
To come within the privilege, it must be fair and reasonably corre6t.10
(Writer's italics)

It is the writer's opinion that it should not be decided as a matter of
law that the publication complained of was a full and fair report of
the proceedings, or that the headlines read in connection with the
articles were not libelous. When a publication is so unambiguous as
to reasonably bear but one interpretation, it is for the judge to say
whether or not it is defamatory. But if the publication is capable of
two meanings, one of which would render it libelous and actionable
and the other not libelous, it is for the jury to say, under all the circumstances surrounding publication, which of the two meanings would
be attributed to it by its readers. 1 It is believed by the writer to be
a question for the jury as to whether or not calling a person a rustler,
when he has only been charged with the crime, is actionable as exceeding the bounds of fair newspaper comment. The liberty of the press
should not include imputation of actual guilt to a person who has
merely been accused of a crime. Where vituperation begins, the
liberty of the press should end.
ROBERT A. PALM-mR

TORTS-LIBEL-PRIVILEGE TO PUBUSH A DEFAMATORY GRAND JURY

RE-

PORT-Plaintiffs, officers of the city of Hopkinsville, brought libel ac-

tions against defendants for publishing a report of a federal grand
jury accusing plaintiffs of being members of an extensive "vice ring."
The report had been published in full in the defendant newspaper's
regular editions. The individual defendant had read from the report
at a political meeting. Both defendants pleaded privilege on the
ground that the report was part of a judicial proceeding and that publication of it was privileged. Plaintiffs contended that the publication
was not privileged as a report of a judicial proceeding since the grand
jury had acted beyond its authority in issuing the report. The trial
court held for the defendant, and the plaintiffs appealed. Held: judg10 Id., 144 S.W. at 444.
11 Jones v. Pulitzer Publishing Co., supra note 9; Lane v. The Washington
Daily News, 85 F. 2d 822 (D.C. Cir. 1936).

